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	Introduction
In the last 20 years the Italian Civil Supreme Court started to use good faith clause to judge the exercise of private powers (the leading case is Cassazione civile sez. III - 8/09/2009, n. 20106). This doctrine has led to a legal discussion on the limit of court’s intervention on private law. Indeed, while judging powers is traditionally common and overall accepted in administrative law, this is not the case for private law (which is conceived as the realm of autonomy). The debate among legal scholars has been carried out mainly by using legal arguments. 
Here, we argue that we can find illuminating insights by turning on economics theory. In particular we argue that the control on the exercise of private powers can be explained and grounded on Grossman/Hart/Moore (GMH) theory of the firm and its developments (which heavily rely on incompleteness of contracts). In a nutshell: GHM model explains why firms integrate and to which extent, involving the concept of authority (called “residual right of control”). Applying this concept, L. Sacconi (1999) (who relies on the previous work of D. Kreps) focused on the problem of abuse of authority, claiming that code of ethics can be a solution.
This paper tries to expand and apply these theories to the law, finding that legal scholars (in particular some recent adjudications by the Italian Civil Supreme Court) have unconsciously (meaning without reference to economics theories) found a tool to tackle with the same problem economists fought with. This tool is the “good faith clause”. So, at the end, this paper lies in the middle of the bridge between law and economics and tries to give a rational underpinning to juridical doctrine, also shedding a light on the role of “good faith” (which sometimes remains obscure or only intuitive).
Building blocks
Building blocks of the present paper are: incomplete contracts, residual rights of control, abuse of residual rights of control.
Since the late ’70 economists (for all, see O. Williamson, 1978) and legal scholars (see I. Macneil, 1974, on the notion of relational contracts) began to criticise the classical assumption of general equilibrium that contracts are complete: indeed, this assumption works only for a specific range of contracts (called “spot-contracts”). Broadly speaking, completeness implies that every contingency is regulated by the contract, while incompleteness means that there are contingencies that are not covered by the terms of the contract (the contract is “silent” for these contingencies). While this definition appears to be clear and unproblematic, there is an ongoing debate about the types of incompleteness and their relative reasons. Here, we distinguish four types of incompleteness: (i) “remoteness”, (ii) “unforeseeability”, (iii) “unverifiability”, (iv) “undescribability”.
(i) there are events that are perfectly foreseeable but are highly likely remote. So, the costs of writing them into the contract outweigh the benefits. We call this type “remoteness”.
(ii) There are events that are not foreseeable due to the lack of actual knowledge or bounded rationality but are perfectly describable and knowledgeable. We call this type “unforeseeability”.
(iii) There are events that are foreseeable and describable but cannot be verified by a third party (above all, a court). This type is traditionally called “unverifiability”.
(iv) There are events that are not describable, meaning that our language is not so fine-tuned to specifically describe them. We call this type “undescribability”.
This last type is the most interesting and more subtle: indeed, when events are describable although unforeseeable contract law provides with the rebus sic stantibus clause. On the contrary when events are indescribable the issue of opportunism arises and apparently, properly because their indescribability, there is no solution. Furthermore, this notion is probably the notion evoked by O. Hart in his Nobel Prize Lecture (2016) where he speaks about a contract between a power plant and a coal mine and “the power plant needs the coal to be pure but that it is hard to specify in advance what purity means, given that there are many potential impurities”.
Following the example above, one solution to the issue of incompleteness is that the power plant buys the coal mine so that it is not more possible for the coal mine to haggle on the “undescribable” level of purity. Indeed, the power plant has “residual rights of control” of deciding the level of purity of the ash, without arguing with the coal mine. However, the contribution by GHM is to highlight that integration has also costs and it is not a panacea. In a nutshell, putting aside formalization, there are two costs of integration: one is that the coal-mine underinvests in innovation, the other is that the power plant overinvests in innovation. A simple explanation is that if the coal-mine has an idea for a profitable innovation, she knows that his owner (the power plant) will ask for a half of the surplus generated from the innovation (assuming that the surplus is split according to Nash bargaining solution) and so has less incentive to invest with respect to the case where she can appropriate all the surplus. On the other hand, the power plant can invest ad libitum: indeed, she can impose to the coal mine to implement an innovation (which is costly for the coal-mine). If the innovation will turn to be, the power plant will gain half of the surplus, otherwise the innovation is nonetheless implemented and the costs is paid only by the coal-mine. Anticipating this result the coal mine will pay a sum to avoid the costly improvement. At the end the power plant can extract a rent from the coal mine.
The last problem can be conceived more generally as the problem of “abuse of authority”. Indeed, when an authority is established, we find the same problem of opportunism as in the incomplete contracts: in fact, what can be imposed by the authority is as well indiscernible as the “purity” of the ash. So, incompleteness comes back.
L. Sacconi (1999) suggests a feasible solution by resorting to “general and abstract principle” seen as “vague statements that can capture all the possible events (at least to some degree)” and so can detect and prevent the abuse of authority. In particular Sacconi builds a model using fuzzy logic to show how “general and abstract principles” can work. 
Italian Case-Law
We argue that the use of the good faith clause made by the Italian Civil Supreme Court concretely parallels the Sacconi’s theory and achieves the same result: preventing the abuse of authority.
To the extent of this abstract we concentrate only on the leading case issued by the Italian Civil Supreme Court in Renault vs Ass. Concessionari Revocati [Exclusive Sales Dealers] (Cassazione civile sez. III - 18/09/2009, n. 20106). Dealers of Renault made specific investments required by the exclusive sale–dealing contract stipulated with Renault, however a clause of the contract appointed a right of withdrawal to Renault. Renault exercised this right. The Court of Appeal sentenced that Renault correctly exercised the right of withdrawal, because this right was written in the contract, because the judge cannot control the exercise of private autonomy and “the market is the field of free economic decision”. However, The Civil Supreme Court overruled. Saying that “the contract must be interpreted according to bona fide (considering every circumstance of the relationship) […] Bona fide clause provides that the Judge can control, also by modifying or integrating the contract, so to provide for the fair equilibrium between parties So, taking into account all the circumstances, Renault had unjustly exercised the right of withdrawal”.
To conclude: this paper shows “parallel convergences” between legal practice (case-law) and economics theory. And here lies its originality. Of course, from this point onward and abstracting from specific legal cases, one can imagine a general theory of abuse of rights with two roots: one in law and one in economics.
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