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1. Introduction

A mistake in contract occurs when one or both parties to a contract hold a mistaken belief on a good the contract is about, or on a performance promised, or on some other essential aspect of the transaction (Gordley 2006, 307ff). 
When mistake affects one party only, it is called “unilateral”; when it affects both parties, it is “bilateral” (or “common”, or “mutual”). Mistake is a vitiating factor in contract law, for it is said to nullify consent (Chen-Wishart 2014, 295-296). But bilateral mistakes constitute a lesser concern to jurists, for there is a consensus that they make the contract void or voidable (Gordley, Jiang and von Mehren 2021, 182; Miceli 2017, 97). If I think I am selling you item A and you think you are buying item B, there is no “meeting of the minds”.
Unilateral mistakes are more problematic instead. They can be such that one party knows or suspects that the other is mistaken. Referring to a famous case (Sherwood v. Walker), what if I sell you a cow that I believe to be infertile while you believe it to be fertile and, after agreeing on a price that reflects my belief, we eventually discover that the cow is pregnant? Am I entitled not to deliver the cow? If I already delivered it, am I entitled to have it back? Are you entitled to have it for the price established in the contract? Are you entitled to have it for an increased monetary amount reflecting the fact that the cow is worthier than the original contract price?
The legal consequences of unilateral mistakes are controversial, together with the conditions upon which a disclosure rule is appropriate and should be enforced. In the cow example, should you have a duty to disclose your belief about the cow being fertile? What are the remedies to disclosure failures?
[bookmark: _GoBack]Economic analysis has been focusing on a couple of distinctions that provide answers to the above questions. One is the distinction between productive and redistributive information. The other is the distinction between deliberate search and casual acquisition of information. The purpose of this work is to map the possibilities that that double distinction generates.


2. Productive v. Redistributive Information

Suppose that you have more expertise in cows than I have. You are therefore better placed to assess whether a given cow is fertile or not. This information asymmetry is productive in that you are going to treat the cow as a breeding one, whereas for me it is just for slaughter. Similarly, imagine that you see a violin in a shop where second-hand musical instruments are sold, and you recognize it as a Stradivarius since you are a violin expert (you have invested in this), whereas it is sold at a much lower price. Is it appropriate to impose on you a disclosure rule which will benefit the seller?
It is held that productive information ought to be legally protected, for it is usually the upshot of research investments aimed at producing more economic value (Cooter and Ulen 2014, 349). Were it to be disclosed in the transaction context, the party receiving that information would profit from it (charging a higher price) without paying for it. The benefitted party would act as a free rider, and because of this there would be no incentive to look for that information in the first place. So, it is economically appropriate not to have a disclosure rule in that regard. (Notice that unilateral mistake so understood is different from misrepresentation intentionally or negligently induced by the other party, which of course needs a remedy; Zhou 2011.) On the other hand, enforcing contracts that involve a mistake may lead to excessive precautions to reduce the likelihood of mistake (Shavell 2004, 330-331).
Instead, redistributive information does not need to be legally protected. For it just makes the slices different to the advantage of the information holder, not the pie larger (Coleman 1992, 151). Additionally, it diminishes the size of the pie when it is costly. A disclosure rule is in order then.
Actually, the application of that distinction proves to be somewhat puzzling. It is hard to find cases of purely redistributive information. Insider trading can be a case in point. In fact a standard account has it that when information is mixed it should be treated as productive information, so as to protect the latter and the investments made (Cooter and Ulen 2014, 350-351). In addition, redistributive information could be treated differently when it is acquired by chance, but relevant information is usually found at some cost (Zhou 2011, 33-34). Very rarely it is found by pure chance. So, in the absence of a recognizable threshold dividing the negligible costs from the significant ones, and given that information is almost never purely redistributive, that distinction is likely to make almost no contract voidable. Alternatively, one should assess which information is dominant (Coleman 1992, 152-153) and provide a remedy when redistributive information is so.


3. Deliberate Search v. Casual Acquisition

Very rarely valuable information is acquired by pure chance. But it can happen. In a famous case (Laidlaw v. Organ), an individual claimed to have acquired trading information fortuitously (being told that a peace treaty had just ended a war, which led him to place an order exploiting the information asymmetry); and it was observed that the information would have been disclosed soon to the public regardless of that (that is, that individual had no information merit and made no investment in information).
That exemplifies the distinction between deliberate search and causal acquisition of information (Kronman 1978). There is merit in the acquisition of some information given deliberate search and investment, which must be legally protected for the same reasons as above (giving appropriate incentives and avoiding free-riding). There is no need to protect casual acquisition instead, which means that the lucky ones should be free to disclose it or not. It may be a matter of fairness, if any.
Combining the two distinctions (Miceli 2017, 103-104; Cooter and Ulen 2014, 350), one can argue as follows: (1) if productive information is deliberately acquired, it should be legally protected; (2) if it is acquired by chance, there is no economic need to protect it; (3) if redistributive information is deliberately acquired, a disclosure rule should be enforced; (4) if it is casually acquired, there is no economic need to protect it. If so, economic analysis is neutral as to enforcement of disclosure rules and remedies for nondisclosure in chance cases.
However, one may think that a cost-reduction argument supports a no-remedy answer in some chance cases: lucky individuals should not be imposed economic burdens. Assumption of risk is a factor that leads to the same conclusion, and that applies to bilateral mistakes too. Imagine that both seller and buyer believed the cow to be infertile and, after delivery and before slaughter, the buyer discovers that the cow is pregnant: why impose on the buyer the cost of giving the cow back? Similarly, what if you buy a coin believing it to be a rarity and you eventually discover (to the surprise of the seller too) that it is a forgery? In such cases mistake is bilateral, one favoring the buyer (in the cow case) and one favoring the seller (in the coin case). Taking the contracts as voidable would impose on the parties some additional transaction costs which include the restitution of the goods and possibly the bargaining over restitution-cost sharing. Accepting the verdict of Luck would spare such costs.
That argument does not apply to chance cases where the buyer gets the information fortuitously before the contract and exploits it for redistributive purposes only, for this would generate transaction costs which are not offset by any extra value. In this regard economic analysis is not neutral as to disclosure rules in chance cases.
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